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Take This to the Bank

By Jill M. Leibold, Ph.D.,
Elizabeth Babbitt, M.A.,
and Louis A. Huber III

Jurors’ Evaluations
of Financial Industry
Defendants During
a Recession

We must find ways to
level the playing field and
open jurors’ minds to
their story of a case, better
leveraging a defendant’s
position at trial.

Even as the economy continues its slow rise from the
depths of the recent recession, most Americans find that
the events of the last six years have affected them in one
way or another. In this period, people have been battered
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by the housing crash and mortgage crisis,
banking and financial institutions’ failures,
and large-scale scandals involving some
leaders of the largest financial firms. Most
recently, JP Morgan Chase disclosed a $2 billion trading loss, explaining the “mistakes”
and “bad judgment” that led to the crisis.
JPMorgan CEO Jamie Dimon: We Were ‘Dead
Wrong’ to Dismiss Trading Concerns, NBC
News (May 13, 2012), http://www.nbcnews.

com/business/jpmorgan-ceo-jamie-dimon-wewere-dead-wrong-dismiss-trading-769229. Other

lenders stand accused of targeting lowincome Americans for high-interest loans
or high-risk mortgages and of purportedly
steering those who could least afford them
into expensive products, higher fees, and additional penalties. The upheaval in the political realm is, according to several sources,
unprecedented, and the media’s coverage of
the economy and political factors unending.
As a result of these experiences and the information onslaught, public opinion about
banks and financial institutions and trust in
them has changed, primarily negatively. In
court proceedings most banking or finance
defendants now face an uphill battle gaining
jurors’ trust in their corporate witnesses, or
more importantly, in securing their support
for a defense verdict during deliberations. In
mock trial deliberations consultants often
hear an ardent pro-plaintiff juror explain
his or her verdict this way: “It’s a big bank.
I don’t think it matters if the plaintiffs can’t
fully prove their case. They should pay because somewhere along the line, the bank
did something wrong.” Keeping a finger
on the pulse of jurors’ evolving attitudes is
critical to understanding whether they will
find a witness believable, what evidence they
will expect to hear, as well as the themes
and storyline that will most effectively convince them to support a financial institution’s position.
With interest in examining how the
tumultuous past six years may have affected
juror bias, Litigation Insights conducted a
nationwide survey of mock jurors to assess
their attitudes toward banks, financial
institutions, and Wall Street and the mock
jurors’ attributions of responsibility for
the recent economic troubles to determine
whether certain biases could color the way
that jurors would view a banking or finance
defendant in trial. Rather than surveying the general population, the study spe-

cifically focused on the attitudes of mock
jurors from September 2011 to February
2012. The survey specifically recruited 463
representatives of the actual jury pools in
each venue as respondents, which yoked
the demographics to the actual juror populations and focused results on those who
would be potential post-hardship members
of the local jury pools.
One goal of the survey was to examine potential factors that distinguished
between mock jurors with positive versus
negative attitudes and their distinct “locus
of control.” “Locus of control” describes a
“person’s tendency to view life outcomes as
largely attributable to either personal or ‘internal’ factors such as a person’s ability or

Psychological, Cognitive, Personality and Interpersonal Factors in Jury Verdicts, 15 Law
& Psychology Review 163–84 (1991); Shaffer
& Wheatman, supra; Ruth Sosis, InternalExternal Control and the Perception of Responsibility of Another for an Accident, 30
Journal of Personality and Social Psychology 393–99 (1974). In contrast, external locus of control individuals tend to believe
that they are at the mercy of outside forces
such as financial advisors and bank executives, and they may align with plaintiffs
who claim that they were victimized. The
academic research regarding the effects of
locus of control on civil jury trial verdicts
is largely inconclusive. Brian Bornstein &
Edie Greene, Jury Decision Making: Impli-
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effort, or to ‘external’ factors such as fate,
luck, or the influence of powerful others.”
Julian Rotter, 80 Generalized Expectancies
for Internal Versus External Control of Reinforcement, Psychological Monographs 1–28
(1966); David Shaffer & Shannon Wheatman, Does Personality Influence Reactions
to Judicial Instructions? Some Preliminary Findings and Possible Implications, 6
Psychology, Public Policy, and Law 655–76
(2000). Researchers have presumed those
with an internal locus of control are more
likely to hold each party in a lawsuit—the
plaintiff and the defendant—responsible
for their own actions, which particularly
becomes relevant when a defendant’s negligence or a plaintiff’s contributory fault
is disputed as frequently occurs in many
banking and finance cases. Jeffrey Boyll,
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cations For and From Psychology, 20 Current
Directions in Psychological Science 63–67
(2003). The results of the Litigation Insights
study distinguished attitudinal characteristics about banking between those with an
internal locus of control and those with an
external locus of control, suggesting that
personality traits such as locus of control
could affect how jurors view liability apportionment and the biases with which
they begin a trial.
Few Jurors Have Direct Experience
with Investments, Finance, or
Market Losses but Pit the Elite “One
Percent” Against the “Rest of Us”
Traditionally, experiences and attitudes
are the greatest predictors of jurors’ verdict
leanings, but identifying the precise expeFor The Defense
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riences that guide perceptions is key and
sometimes more difficult than it sounds.
Roughly, only 35 percent of the respondents in the Litigation Insights study had
a 401(k), and slightly more than 20 percent
had an IRA. Of those who had an IRA, 55
percent also had a 401(k), thus the respondents who had either type of investment
toward retirement was 43.2 percent. Fur-

In 2006 only 13 percent of
the respondents had “hardly
any” confidence in banks
and financial institutions,
but by 2010 that number
was up to 42 percent.
ther, only 15 percent of the surveyed mock
jurors had ever made a significant amount
of money in an investment, and just over
20 percent had lost a significant amount
of money. Slightly more than 20 percent of
the mock jurors considered themselves to
be “risk takers” when it came to financial
investments, and in fact, about 40 percent
reported “almost never” following business
or financial news.
With less than half of the respondents
having retirement accounts and even fewer
who gained or lost a significant amount of
money in an investment, on what experiences or information did they base their
current opinions? Although few specifically followed financial news, the mock
jurors were potentially exposed to copious amounts of information about Wall
Street, financial firms, and banks in the
media and through political campaigns
and debates. As the Occupy Wall Street
movement gained attention, more mock
jurors followed news of the protests: the
survey revealed that 45 percent “very” to
“somewhat closely” tuned in to media coverage on the topic. Indeed, it appears that
the Occupy protesters held opinions similar to those of the mock jurors. Sixty-two
percent of the survey respondents believed
that the richest “one percent” of Ameri-
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cans held too much wealth, and 62 percent
agreed that the wealth of the “one percent” was obtained unethically, or on the
back of the hardworking middle class. The
respondents identified more with workers
than with corporations. When asked what
built the success of the country, 84 percent
said that working-class citizens comprised
the backbone of the economy, and only the
small remainder—17 percent—believed
that corporations or business served as the
foundation. On a qualitative level, when
asked in actual trial voir dire if they believe
that it is fair for individuals and corporations to be treated equally under the law, a
seemingly larger percentage of jurors view
individuals and corporations very differently and want to give some benefit of the
doubt to individuals, or at least to provide
individuals (i.e., the plaintiffs), with a bit of
a head start when filing suit against a corporation. Given these views, it appears that
most jurors, or potential jurors, feel aligned
with the 99 percent and noticed the chasm
between the elite “one percent” and the
“regular Joes.”
Jurors Are Suspicious, Lack
Confidence, and Believe
Banks Are Unethical
A 2011 Gallup poll revealed that 36 percent of Americans had little or no confidence in banks, which measured a new low.
Dennis Jacobs, Gallup, Inc., Record-High
36 percent of Americans Lack Confidence
in Banks (June 24, 2011), http://www.gallup.
com/poll/148244/Record-High-Americans-LackConfidence-Banks.aspx. Recent research into

Americans’ confidence echoed the Gallup
findings. Owens reports how Americans’
skepticism increased during the latest economic downturn. Lindsay Owens, Confidence in Banks, Financial Institutions, and
Wall Street, 1971–2011, 76 Public Opinion
Quarterly 142–62 (2012). For example, in
2006 only 13 percent of the respondents
had “hardly any” confidence in banks and
financial institutions, but by 2010 that
number was up to 42 percent. This reduced
confidence appears to have roots in distrust and in the perception that the banking and finance industries’ honesty and
ethics have diminished. In 1998, 26 percent of Americans believed that individuals in these industries held “high” honesty
and ethical standards, in 2006 that num-

ber increased to 34 percent, and then it dramatically fell to 19 percent by 2010. In 2006,
the nation was still on a “high” with lending institutions extending credit and individuals taking out massive mortgages and
trusting that their investments would continue to reap above-average gains. The 2008
market crash was a bit different from others because of the large-scale investment
losses, alongside fraud and ethics charges
leveled from the highest to lowest ranks
within banking and financial institutions,
which directly affected mortgages and the
housing industry. The media coverage and
the effects of the 2008 recession had lasting and divisive results, leading the country to extremes from the newly formed Tea
Party to the grass-roots Occupy Wall Street
movement. Id.
Nevertheless, when jury eligibles in
the Litigation Insights study were asked
whether banks and financial institutions
routinely withheld information from the
public “more” or “less” before the crash
or “more” or “less” after the crash, their
hindsight was 20/20. In contrast to the
Owens study, which found that the respondents in the polls that Owens analyzed had
greater general confidence in the banking
and finance industries as well as in their
ethics in 2006 than in 2010, the Litigation
Insights survey showed that the respondents of that survey did not believe that
banking or finance withheld a different
level of information from the public in
the years before the 2008 market crash.
But that is not good news for the banking
and finance industries. Due to their hindsight bias, the respondents believed that
they knew that banks and financial firms
hid information from the public both in
the past and in the present. Showing little difference in their pre-2008 and post2008 views, results revealed that 33–37
percent of the mock jurors concluded that
banks and financial institutions “definitely” hid information, and another
49–51 percent said that they “probably”
did. Taken together, these responses create a strong majority that has little faith
in these industries’ honesty and ethics. In
essence, the mock jurors held little confidence in the banking and finance industry before the recession, and their negative
views simply remained stable over the last
few years.
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Along these same lines, when asked
about their views of the ethics of the banking and finance industries, the mock jurors maintained their cynicism. Only one
respondent across the entire Litigation
Insights survey thought that the banking/finance industry today was “very”
ethical. Rather, the majority of the mock
jurors—65 percent—believed bankers to
be “somewhat to very” unethical. The mock
jurors expressed further distrust: slightly
less than half agreed or strongly agreed
that individuals should not trust banks to
do what was in the best financial interest
of their customers. Negative media coverage also reinforces this idea. For example, the negative coverage that surrounded
Bank of America’s proposed debit card fees
in 2011 and the continued coverage about
rising bank fees across the nation support
the mock jurors’ contention that the banks
do little to benefit their customers.
Jurors Want More Government
Regulation and Positive
Signs of Ethical Behavior
Many Americans were affected by the last
recession, and they seem bitter. Owens
described the American public as angry
and the events highly politicized because of
the Troubled Asset Relief Program (TARP),
introduced as a plan to stabilize the economy. Many viewed it as a “bailout.” As
Owens reported, 73 percent of Americans
disagreed that the government should give

Somewhat
Unethical

Very
Unethical

loans or financial assistance to the finance
or banking institutions. Id. Perhaps the
resulting negativity toward the industry
was exacerbated because of widespread dissension regarding TARP, which went forward nonetheless.
Regardless of how people felt about
TARP, Congress enacted it and made many
changes to the mortgage, banking, and
finance industries by 2011 through the
Dodd-Frank Act and establishing the Consumer Finance Protection Bureau, among
other things. Despite all of the changes
to the banking and finance industries by
2011, 66 percent of the mock jurors in the
Litigation Insights study believed that the
government should regulate those industries more.
Reinforcing this belief was the finding
that only eight percent of the mock jurors
disagreed or strongly disagreed with the
statement, “Given the losses suffered by so
many people in the market crash of Fall
2008, banks should be doing more to help
people lessen the losses.” In fact, 44 percent agreed and 33 percent strongly agreed
that banks should do more to help people.
Clearly, the mock jurors wanted to see how
banks have tried to make amends to their
customers for their alleged misdeeds. Alas,
anger continues, despite the consumer protection regulations instituted after 2008. As
the Litigation Insights survey respondents
reported, 57 percent agreed or strongly
agreed that they were angry about how

banks treat customers and have conducted
their business. Although extreme, this same
sentiment was reflected in recent news coverage of a consumer in Albuquerque, New
Mexico, who went on a rampage against his
local bank branch by smashing windows
and calling for the police to “come get him,”
telling officers the bank had “sold him out.”
Anna Velasquez, Police: Man Calls 911 After
Vandalizing Bank, ABC News KOAT, Albuquerque (Nov. 14, 2012), http://www.koat.com/
news/new-mexico/Police-Man-calls-911-after-vandalizing-bank/-/9153762/17397298/-/i67gsl/-/index.html (last visited May 7, 2013).

Who’s to Blame for the
Economic Instability?
According to a 2012 Gallup poll nearly
70 percent of Americans, including half
of the Republicans surveyed, still place a
great deal or a moderate amount of blame
on former President George W. Bush for
the country’s economic ills. Frank Newport, Americans Still Blame Bush More
than Obama for Bad Economy, Gallup, Inc.,
June 2012. But the number has decreased.
In 2009, polling indicated that 80 percent
blamed President Bush. Mock jurors in the
Litigation Insights study aligned with this
pattern. In fact, 43 percent agreed and 25
percent strongly agreed that banks have
blamed the victims of the market crash
for financial losses instead of accepting
responsibility for their own greed and mismanagement. They were not opposed to the
government taking a stronger hand with
the banks. Indeed, 62 percent of those same
mock jurors who felt that the banks blamed
the victims also believed that the government should regulate banking and finance
more. Interestingly, 50 percent agreed and
31 percent strongly agreed that the government is just as much to blame for the current financial crisis as the banks and Wall
Street. Yet, the majority of the mock jurors
indicated some lingering trust in the government as they asked for more government regulation of these industries. Even
more intriguing were the 27 percent who
agreed and the nine percent who strongly
agreed that Wall Street was to blame for the
current economic crisis in America. The
mock jurors blamed the banks and the government, but when it came to Wall Street,
they appeared to fault Wall Street less than
the banks or the government for the ecoFor The Defense
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nomic conditions. Notably a good proportion of the mock jurors—43 percent—was
undecided on the issue.
Interestingly, regarding personal responsibility, although the mock jurors clearly
blamed the banks and the government for
the collapse of the economy, 74 percent of
those in the Litigation Insights study agreed
or strongly agreed that “everyone who in-

These antibanking,
cynical views of
external locus of control
individuals may translate
during a trial to less
certainty about whether
they could be fair to
either party in a lawsuit
with a financial company
or a banking defendant.
vests with financial institutions should heed
the saying ‘buyer beware.’” When it came to
holding investors responsible for their own
misfortunes, however, the mock jurors were
split in the belief that investors were responsible for the mistakes that they made: 40 percent disagreed, 29 percent were unsure, and
31 percent agreed. What these apparently
contradictory results seems to indicate is
that it is not necessarily enough simply to
question potential jurors about the idea of
“caveat emptor” during voir dire when it
comes to their attitudes about banking. It
is likely more important to query whether
prospective jurors can follow through with
holding financially injured persons accountable when it comes time to render trial
verdicts.
Locus of Control: Worldview
Affects Banking Attitudes
As introduced earlier, psychologists have
labeled the degree of individuals’ tendency

22

■

For The Defense

■

June 2013

to believe that they have control over life
events and have influence over outcomes as
locus of control. The mock jurors in the Litigation Insights survey were categorized as
having an internal or an external locus of
control based on their responses to a series
of statements such as “If you set a reasonable
goal, you can achieve it with hard work and
commitment,” and “You don’t plan ahead
or set goals because too much can happen
that you can’t control.” The study sought to
assess the hypothesis that external locus
of control respondents would comprise the
majority of those with the most negative
or fatalistic banking attitudes. For example, it was expected that the external locus
of control respondents would view themselves as victims, identify with the Occupy
movement, and believe that banks and corporations should do more for individuals.
The mock jurors’ locus of control traits
explained the response trends surrounding their personal responsibility beliefs,
as previously discussed. As Chart 3 shows,
the external locus of control respondents’
views were significantly different from
their internal locus of control counterparts.
Specifically, the external locus of control
respondents were more likely to disagree
that people are as much responsible for government decisions as politicians, which the
study measured as 39 percent, whereas the
internal locus of control respondents were
more likely to agree with that same belief,
measured by the study as 68 percent.

Indeed, the divide between the “haves”
and the “have nots” was particularly deep
in the external locus of control respondents’ views. In particular, 68 percent of
the external locus of control respondents
sided with the Occupy philosophy that the
richest “one percent” of Americans held
too much wealth, much of which they obtained unethically or on the backs of hardworking middle-class citizens. Although
the majority of the internal locus of control respondents, 57 percent, also agreed
with that sentiment, they also disagreed
that the government should give out what
they viewed as “handouts” to those who disdained the “one percent.” Indeed, 43 percent
the internal locus of control mock jurors in
the Litigation Insights study believed that
the people complaining about bankers, the
wealthy, or the “one percent” should not
receive handouts compared with only 32
percent of the external locus of control respondents who agreed with that statement.
In the same vein as their views that the
richest “one percent’s” gains were ill-gotten,
the external locus of control respondents
had a similarly negative view of those in
banking and finance. Moreover, among
the mock jurors who believed that people working in banking and finance were
“somewhat” unethical, 60 percent were
external locus of control respondents, and
another 22 percent believed that bankers
were “very” unethical. Given their cynicism
about the banking and finance industries,

Chart 3
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the external locus of control respondents
comprised 72 percent of mock jurors believing that the government should regulate the financial investment industry more
than it did at the time.
These antibanking, cynical views of
external locus of control individuals may
translate during a trial to less certainty
about whether they could be fair to either
party in a lawsuit with a financial company
or a banking defendant. The mock jurors
in the Litigation Insights study were asked
if they were serving in such a case, would
they begin jury service with a bias against
either side. As Chart 4 depicts, the internal locus of control respondents were more
certain that they would not harbor bias
against either party. However, upon closer
examination of the small percentage of the
mock jurors who believed that they may
hold a bias against the plaintiff, the internal locus of control respondents were twice
as likely to lean against the plaintiff as the
external locus of control respondents. This
perhaps was due to internal locus of control individuals’ stronger belief in personal
responsibility and questions about what the
plaintiff could have or should have done to
avoid the claimed negative outcome. But,
whether holding a bias against the plaintiff
or a banking defendant, the external locus
of control respondents remained much
more unsure of their views than the internal locus of control respondents.
Practical Application and Conclusion
What does all of this mean for banking and
financial institution defendants appearing in front of today’s juries? Certainly,
given the results of the Litigation Insights
study, we must find ways to level the playing field for these types of defendants.
We can accomplish this by presenting jurors with evidence to support the fact that
everyone, including employees of the banks
and investors, lost money during the economic crisis. Providing information about
defendants’ losses reinforces for jurors
that the economic meltdown was unpredictable because, after all, investors and
banks would not have invested themselves
if they had believed that the market was
unsafe. Further, those within the industries would have presumably taken selfprotective actions before the crash if it was,
indeed, foreseeable.

Chart
4
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Litigation Insights’ other mock trial research mirrors the results of this recent
study and has consistently shown that mock
jurors will hold banks and lending institutions to an elevated level of responsibility to
protect their customers from losses. More
specifically, mock jurors will search for evidence of deceptive practices by banking and
financial lending institutions including instances when they perceive that banking
institutions have breached the trust given
to them by plaintiffs. This breach of trust is
most often found when mock jurors perceive
that information was withheld in communicating with the plaintiffs, creating a “lack
of information = denial of choice” theme
among plaintiff-supporting jurors. One way
to present information to combat this firmly
held pro-plaintiff belief is to discuss the obligations that a defendant had under the law,
showing that the defendant financial institution’s responsibilities were clearly delineated to the plaintiff through contracts
and other written materials, and the defendant met each of its obligations within
those contracts. If possible and relevant to
the particulars of the case, depicting this information in a timeline graphic reinforces
in detail the flow and the amount of information from a defendant to a plaintiff. This
refocuses jurors’ story of a case to how a defendant maintained contact with a plaintiff
and continually monitored the financial sit-

Internal LOC
(Locus of Control)

uation at large with the plaintiff’s best interests at the fore.
Further, in the Litigation Insights survey,
the mock jurors mixed legal obligations with
ethical obligations and big-picture events
such as the market crash as a whole with
micro-level events of what they believed
happened in a particular case. In particular,
the mock jurors made these judgment errors
even more frequently when they evaluated
cases against financial institution defendants. Therefore, it is important for defendants (perhaps as early as voir dire) to prime
jurors to the framing of their case—where
the emphasis is on legal obligations, not subjective (e.g., ethical, moral) ones, and on the
events surrounding this and only this lawsuit, not the current state of the financial
markets or any individual juror’s current
state of financial affairs
Ultimately, understanding the depth
of jurors’ experiences with and their attitudes about the recent economic downturn
is particularly relevant for today’s banking
and financial institution defendants. Information from the recent Litigation Insights
study, coupled with knowledge of the ways
in which these issues could shape jurors’
perceptions of specific cases through wellconducted jury research, provides banking
and finance defendants the ability to open
jurors’ minds to their story of a case, better leveraging their position at trial.
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